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contributions by Dorothy Leidner(et al.). Hoboken: Wiley #AQ1-&.; ¢FE5E, “A 2}
AW AHHS T3 gAEZR=] A1 s r| 25l Ak 177 “?i%ﬂr
AT A6d AdE (A9 AETS] 2006), 264-265H.

21) http://blog.naver.com/sun1060/58789193 S>A¥x} =34l iy, BMI}
ASCAPo A 892}, 2008. 12 18.; 19140 A= o] FU3 A AGAIH
ASCAP7} 28lje] 717k 1389 A2 AMERE 878k oA WEAlES
o2 gt el wkpAREo] olo] whIE] 19391 =24l BMI(Broadcast

Music Inc. | W5L5DE MaIol o231, BUI: @A 24 Ad, oy
A ePls il 4B 3 E T6 § D) AAS w3 92 g 0
1) gelrbzel A7l ASCAPO] A1k 9he AR AbEel A5G 19
sAgon e Adskel AeelE ohmdle] siglon} e UEe 2P
WHhEA 194195 E BMIZe] frefabl A AA7k Gs) Al gEAE

_23_
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ASCAPE: Qghgotitopl A A4S AgaAL A4S WAd: 9
AT ol 1 TR0 AEH R AFA B o §HAL @

T g ste AS MY A2z 9= S31E g9 A, 3
AEo] Al HAFH AFASE ASCAPY FEsh= A2 Ay Al
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25) §J9] =% 325-3329

26) Alden—-Rochelle, Inc. v. ASCAP, 80 F. Supp. 888; 1948. U. S. Dist. LEXIS
2200; 78 U. S. P. Q (BNA)197.

27) K-91, Inc. v. Gershwin Publishing Corp. 372 F. 2d 1(9th Cir. 1967)

28) CBS, Inc. v. ASCAP, 400 F. Supp. 737, 741; 1975 U. S. Dist. LEXIS 16090;
187 U. S. P. Q. (BNA) 431 (BNA) 431

29) Columbia Broadcasting System

30) CBS, Inc. v. ASCAP, 562 F, 2d 130, 135 (2d Cir. 1977)
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Abstract

The Study of Copyright
Collective Management

Organizations

- With a Focus on the Korean System -

LEE, Sang Hee
Intellectual Property Law
The Graduate School

Seoul National University

The copyright collective management organizations grant licenses to
users on behalf of copyright owners or collect and distribute
copyright royalties. Therefore, the copyright collective management
organizations must work efficiently in order to protect copyright
holders and vitalize the utilization of works. But, there are many
problems in copyright management organizations regulated under the
Copyright Act and KOMCA39)'s contract terms. The causes of the

problems are an abuse of monopoly, the ministry of culture’s failure
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to supervise effectively, and circumstantial changes to digital
networks.

Accordingly, to achieve the objective of the Copyright Act, the
copyright collective management system should be improved. This
paper focuses on the music copyright, especially KOMCA, because it
has a long history, extensive scale and can be regarded as
representing copyright collective management organizations.

Recently, the enactment of the Copyright Management Business
Act has been under discussion, but it has not yet been submitted to
the National Assembly. This bill includes the permission system for
the foundation of copyright -collective management societies, the
importation of Extended Collective Licenses, the construction of the
unified database, the introduction of a copyright manager system to
enhance expert management, and many others.

I agree with enacting a special act of copyright -collective
management which pluralizes copyright societies to promote the
competition, allows the formation of separate trust agreements,
approves of a profit-making corporation, and enforces stricter control
by the government.

However, the current Copyright Management Business Act requires
slight modification. For example, there is no clear definition for a
target of the regulation, the province of the separate trust, the
subject of the competence of claim for a conference about copyright
royalties, etc. Article 2 of the bill is still vague regarding the scope
of regulation. I believe that a corporation managing the third party’s
copyright or related right jointly has to be regulated by the Copyright
Management Business Act regardless of the copyright trust services

or copyright agency and brokerage services. In addition, it is required

391) KOMCA is short for the KOREA MUSIC COPYRIGHT ASSOCIATION
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that the scope of the separate trust is subdivided and in order to
prevent the confusion, only a representative of the users is vested
with the right to negotiate the provisions of copyright royalties.

Moreover, the members of KOMCA have voiced their discontent
with KOMCA's granting licenses to users who plan to create
remakes against the wishes of the creators. It appears to me that
KOMCA must not license users to use works if the original creators
of the works aggressively protest allowing users to create remakes.

The Korean Supreme Court has ruled that if copyright holders
entrust their right to KOMCA, almost all of the copyrights of
members are transferred completely to KOMCA. In other words, the
court considers that only the trustee, the collective management
organization, can manage the copyright exclusively. It seems that
such a decision may be caused by the construction of KOMCA's
contract terms making up the contents of a trust agreement between
copyright holders and KOMCA. KOMCA prohibits its members from
exercising their copyright individually if they made a trust agreement
with KOMCA wunder its contract terms. However, I believe that
KOMCA must permit its members to directly license the users to
utilize their work. In addition, it is necessary to allow a separate
trust agreement so that the copyright holders can trust KOMCA only
with the performing right.

Above and beyond these controls established through the Copyright
Management Business Act, we can impose legal controls on
copyright management organizations through the Contract Terms
Regulations Act and the Monopoly Regulations and Fair Trade Act.

Article 3 and Article 19@ of the trust contract terms and
conditions of KOMCA can be proved to come under Article 11 and
Article 9 of the Contract Terms Regulations Act, respectively. There
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are enough grounds to prove that there has been an infringement of
the Contract Terms Regulations Act. For that reason, the Fair Trade
Commission will be able to issue an order that KOMCA should delete
or amend the appropriate unfair policy terms.

Besides, the Monopoly Regulations and Fair Trade Act can be
applied to a copyright collective management organization itself,
blanket license, and KOMCA's one-sided decision of copyright
royalty, and so on. Exercising copyright jointly by forming a
collective copyright management organization may not be concluded
to violate the Monopoly Regulations and Fair Trade Act en bloc. But,
it will be considered as violating the Monopoly Regulations and Fair
Trade Act, since KOMCA demands members to entrust almost all of
their copyrights or enforces the blanket license on small-sized users
having no chance of direct licensing or per—-program licensing.

If the exercise of the copyright runs counter to the purpose of the
Copyright Act, it may end copyright misuse by invoking a civil law,
Article 2, to prove the abuse of their rights. In fact, the Korean
Supreme Court has never admitted the copyright misuse defense at
an infringement of copyright suit. The point in question is open to
further debate.

I expect that the copyright collective management organizations will
be well run and work toward a similar aim of the Copyright Act by
taking form to the discussion stated above.
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